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STATEMENT OF FACTS.

This is an appeal from the order made by Honorable

T. J. Sheridan, Referee in Bankruptcy, under date of

March 24, 1934, and affirmed by Honorable A. F. St.

Sure, United States District Judge, under date of

October 17, 1934, directing- Frank T. Andrews, trustee

in bankruptcy of Alexandria Hotel Realty Corpora-



tioii, a corporation, bankrupt, to pay to J. 0. England,

as trustee in bankruptcy of Northern Comities Land

and Cattle Company, a corporation, certain funds ag-

gregating $4359.03, constituting the net proceeds of

the operation by the said Frank T. Andrews as such

Trustee, of a cattle range referred to herein as the

"Diamond Range".

The question presented is a determination of the

rights of the respective parties to said fund.

At all times here involved the Northern Counties

Land and Cattle Compan}^ a corporation, was the

owner of that certain real propei'ty located in Tehama

Comity, California, which will hereafter be referred to

as the "Diamond Range". The American Trust Com-

pany is the Trustee under a trust deed securing a bond

issue constituting a first encumbrance on the Diamond

Range. The second mortgage is not concerned in the

present proceeding. The Alexandria Hotel Realty

Corporation, a corporation, was the holder of a third

mortgage on said Diamond Range, said third mortgage

being in the form of a deed absolute. (Record, page

33.) Prior to any of the proceedings hereinafter men-

tioned, the Alexandria Hotel Realty Corporation, was

adjudged bankrupt, and Frank T. Andrews became

the trustee in bankru])tcy of said corporation.

The said Frank T. Andrews, as such ti-ustee in bank-

ruptcy, entered u])()n the said Diamond Range on

September 17, 1932, and thereafter operated said

])roperty under circumstances hereinafter more par-

ticularly set forth. On October 13, 1932, appellant,

American Trust Company, trustee imder said trust



deed, filed with the Referee in Bankruptcy in the

matter of the bankruptcy proceedings of said Alex-

andria Hotel Realty Corporation, a petition for an

order authorizing- the sale of said Diamond Range,

and also a petition for an order sequestering the pro-

ceeds of its operation b}" Frank T. Andrews, as such

trustee in bankruptcy. As stated in appellant's brief,

the petition for sale was denied without prejudice to

the renewal thereof not less than 60 days thereafter,

and on January 26, 1933, the said Referee made an

order granting the petition for order of sequestration

and directing Frank T. Andrews to apply the proceeds

thereof as set forth on page 2 of appellant's brief.

The Northern Comities Land and Cattle Company, a

corporation, mortgagor and owner of the fee of said

Diamond Range, was not made a party to nor joined in

any manner in said sale proceedings or in said seques-

tration proceedings, and, of course, was not bound

thereby.

On July 26, 1933, the said Referee made an order

granting a supplemental petition of the American

Trust Company for authority to sell and directed

Frank T. Andrews, trustee in bankruptcy of the

Alexandria Hotel Realty Corporation, to surrender

possession of the property to the American Trust Com-

]3any. Pursuant to said order Frank T. Andrews sur-

rendered possession on August 12, 193S. (Record, page

34.) The Northern Counties Land and Cattle Com-

pany was not made a party to nor joined in this last-

mentioned proceeding. All of the moneys in dispute

here were collected hy Andrews before the appellant

took actual possession on August 12, 1933.



On July 28, 1933, the Northern Counties Land and

Cattle Company (mortgagor and owner of the fee)

served upon said Frank T. Andrews its claim to the

fmids in his possession, and demanded that said

Andrews deliver to it the rents, issues and profits de-

rived from said Diamond Range. On September 14,

1933, the American Trust Company filed with said

Referee in connection with the proceedings of the

Alexandria Hotel Realty Corporation, bankrupt, its

petition for release of impounded funds (Record, page

2) to which petition Frank T. Andrews, as trustee of

said Alexandria Hotel Realty Corporation filed his

answer in which was set forth the claim made upon

him on July 28, 1933, by the Northern (.ounties Land

and Cattle Company clauning the said funds, and

praying for an order requiring said Northern Counties

Ijand and Cattle Company to propound any claim or

interest which it might have or assert against the said

funds. (Record, pages 7-12.)

Pursuant to said answer the Northern Counties

Land and Cattle Company appeared in the proceed-

ings for the first time and filed its claim to said funds,

and Coast Holding Corporation, a corporation, a

creditor of Northern Counties I^and and Cattle Com-

pany, after leave of Court first obtained, filed its

answer to the order to show cause issued upon the

answer of said Frank T. Andrews, praying that the

funds be paid to the Northern Counties Land and

Cattle Company, or to its trustee in bankruptcy upon

his election and qualification. An involuntary petition

in bankruptcy had been filed against said Northern

Counties Land and Cattle Company on October 25,



1933. (Record, page 27.) Thereafter, to-wit, on Feb-

ruary 14, 1934, J. O. England became the duly ap-

pointed, qualified and acting trustee in bankruptcy

of Northern Counties Land and Cattle Company

(pending in the United States District Court for the

Northern District of California, numbered 23,803-L)

and by stipulation of all parties it was agreed that

said J. O. England, as trustee in bankruptcy of said

Northern Counties Land and Cattle Company, should

for all of the purposes of the said proceedings, be sub-

stituted in the place and stead of the Northern

Counties Land and Cattle Company, a corporation.

(Record, page 53.)

Prior to October 13, 1932, the date upon which the

American Trust Company filed its original petition to

sequester the fuuds, Frank T. Andrews had received

as the net proceeds of his operation of the Diamond

Range the sum of $658.66. The balance of the fmids

in his possession were collected by said Andrews be-

tween October 13, 1932, and August 12, 1933, the date

that said Andrews surrendered possession of the

Diamond Range to the American Trust Company, pur

suant to the order made by the Referee under date of

July 26, 1933, as aforesaid.

All of the parties hereto stipulated that they would

be bound by the decision of the United States District

Court provided, however, that nothing contained in

said stiiDulation should preclude any party from ap-

pealing from any order or decision of the Court.

(Record, page 89.) The sole purpose of this stipulation

was to avoid multiplicity of suits and to make a deci-

sion of the issues presented herein binding upon the



parties hereto. Pursuant to said stipulation the order

of the United States District Court affirming the order

theretofore made by the Referee in Bankruptcy was

rendered providing that the order should stand as a

final determination of the merits, pursuant to the

stipulation of the parties. (Record, page 94.)

The facts show that Frank T. Andrews, the Trustee

of Alexandria Hotel Realty Corporation, entered upon

the Diamond Range on September 17, 1932, and that

his reason for entering upon the property at that time

was "that he went on said property to see what was

doing and found the same inactive; that it had not

been producing any revenue; that he made arrange-

ments at that time to lease land and rmi cattle on said

Diamond Range". (Record, page 38.) Both the facts

and findings show that Frank T. Andrews did not ask

for or obtain the consent of the Northern Counties

Land and Cattle Company before entering upon said

property and that at no tune was action taken by the

Northern Comities Land and Cattle Company, a cor-

l)oration, or its directors, authorizing, consenting to or

acquiescing in the possession thereof by the said An-

drews. (Record, pages 38, 39, 40, 41, 42.) The facts

further show that at the time said Andrews entered

upon the Diamond Range the capital stock of the

Northern Comities Land and Cattle Company was the

subject of the trust indenture in which Pacific Na-

tional l^ank was trustee, and that during the month

of September, 1932, under a demand for possession of

all properties covered by the said trust indenture, the

said Pacific National Bank came into possession of all



of the outstaiidiiJg capital stock of the Northern

Counties Land and Cattle Company and thereupon

officers of the Pacific National Bank were regularly

substituted for and as officers of said Northern

Counties Land and C battle Company, a corporation

(Record, pages 41 and 43), and that within a month

after September 17, 1932 (the date on which Frank T.

Andrews entered upon the Diamond Range), he w^as

notified by one John Cxeary, representing the said

Pacific National Bank, that he was in milawful pos-

session of said Diamond Range. (Record, pages 40

and 41.)

All of the aforementioned proceedings instituted by

the American Trust Company were had in the matter

of the Alexandria Hotel Realty Corporation, a corpo-

ration, bankinipt, pending in the United States District

Court for the Northern District of California, South-

ern Di^dsion, action therein numbered 22131-S, and

the first occasion upon which Northern Counties Land

and Cattle Company (the owner of the fee, and mort-

gagor), was brought in as a party thereto was pur-

suant to the order to show cause issued by the Referee

on September 30, 1933, upon the answer of Andrews

to the petition for release of impounded funds filed

by American Trust Company on vSeptember 14, 1933.

(Record, page 74.)

Inasmuch as the position of appellee Coast Holding

Company is that of a creditor of the Northern Counties

Land and Cattle Company, the owner-mortgagor, the

said Coast Holding Company has deemed it best to

join with J. O. England, as trustee in bankruptcy, of



said mortgagor, upon this brief, which is hereby re-

spectfully submitted as the joint brief of said ap-

pellees.

ARGUMENT.

A. APPELLANT'S AUTHORITIES ARE READILY
DISTINGUISHABLE.

At the outset we desii'e to distinguish the cases

relied on by appellant, and to point out that such

cases utterly fail to supjDort the propositions upon

which appellant has cited them. In fact, most of ap-

pellant's authorities will be found to actually support

these appellees.

Opposing comisel commence their argument by

quoting a fjortion of appellant's mortgage or deed of

trust which they claim in and of itself entitles appel-

lant to the rents collected by Andrews. We shall herein-

after demonstrate that these particular provisions of

the mortgage do not even ])urport to automatically

entitle appellant to the rents, issues and profits of the

mortgaged premises, but on the contrary are expressly

conditioned upon the pi'ior performance by appellant

of certain requirements, in the nature of express con-

ditions precedent, which it never in fact performed

or attempted to perfomi.

In fact, o])])osing counsel themselves recognized the

utter fallacy of their contentions by conceding, at page

10 of their brief, that appellant would not be entitled

to rents accruing- prior to the time appellant first

moved to have the rents, issues and profits sequestered.



In other words, appellant recognizes the fact that

certain steps and proceeding's had to be taken by it

before it could claim to be entitled to said rents.

The first case cited by opponent, that of Synder v.

Western Loan and Building Co., 1 Cal. (2nd) 697 ; 37

Pac. (2nd) 86, falls far short of supporting appellant.

In that case the mortgagee actually acquired posses-

sion of the encumbered property to the exclusion of

the mortgagor and collected rents while so in posses-

sion. The Court held that in such event the mort-

gagee might retain such rents so collected and apply

same against the mortgage debt. In our case the ap-

pellant never at any time during the period in question

actually entered into possession and did nothing, pur-

suant to the trust instrument or otherwise, toward

excluding the mortgagor from the possession of the

property. The cases are utterly dissimilar on their

facts. Even assuming for the moment that appellant's

mortgage gave it the right to take possession, still

appellant never endeavored to exercise this right as

against the mortgagor and until this was done appel-

lant could acquire no I'ight to the rents. Appellant

was content merely to seek an order of sequestration

against Andrews, the junior mortgagee, which was

utterly ineffective against the mortgagor, either to

exclude the mortgagor from possession or to other-

wise affect or cut off any of the preexisting rights of

the mortgagor, because the mortgagor was not made

a party to the sequestration proceedings so as to be

bound thereby. Clearly appellant never became a

''mortgagee in possession".
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Referring to the next case cited (Appellant's Brief,

page 9), that of Mines v. Superior Court, 216 Cal. 776;

16 Pac. (2nd) 732, a reading thereof shows clearly

that the case merely holds that a trustee under a deed

of trust may commence an action against the trustor

for the specific perfoiinance of the provisions of a

deed of trust and may, in such action, obtain the

appointment of a receiver to take possession of the

premises and collect the rent. This principle is in no

way involved in the case at bar. The appellant here

never at any time during the period in question in-

stituted any proceeding for the appointment of a re-

ceiver for the property nor any proceeding analogous

thereto. At least it commenced no such proceeding

to which the trustor here was ever made a party, nor

were the monies in question collected by any person

acting as receiver for the appellant. These monies

were collected by Andrews as trustee in bankruptcy

for the bankrupt estate of Alexandria Hotel Realty

Corporation, whom we will hereafter refer to for the

sake of brevity as the ''junior mortgagee", purporting

to act on his own behalf solel}^ Thus the Mines case,

supra, is inapplicable and therefore does not support

appellant in the slightest.

The next case, that of American Securities Co. v.

ran Loheu SeJs, 218 Cal. 662; 24 Pac. (2nd) 499, is in

exactly the same category as the Mines case, supra,

merely holding that in an action for specific perform-

ance of a deed of trust a receiver may be appointed.

Tn fact, the Court, in the American Securities case,

supra, based its decision thei^ein entirely on its previ-
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ous decision in the Mmes case, supra; and for these

reasons the case is not in point.

B. THE MORTGAGOR IS NOT BOUND BY THE ORDER OF
SEQUESTRATION, AND THE MORTGAGOR'S RIGHTS RE-

MAIN UNIMPAIRED THEREBY.

The miportant fact in our case is, as is shown in

appellant's own brief at page 5 thereof, that the North-

ern County Land and Cattle Co., ivhom we shall herein

refer to as the ''mortgagor", was never at any time or

in any manner made a party to any of the proceedings

in question until after the monies in dispute had al-

ready been collected hy the junior mortgagee. Further-

more, at the time when the order of sequestration was

granted the mortgagor was not a party to those pro-

ceedings, and under no possible theory can the mort-

gagor or its banki'uptcy trustee be concluded or bound

in any way by such order. In the first place the order

does not even purport to bind the mortgagor ; and even

if it should so purport, it could not legally be binding

on the mortgagor inasmuch, as has been pointed out,

the Court making it had no jurisdiction over the per-

son of the mortgagor at the time it was made. These

principles of jurisprudence are so well established as

to need no citation of authority. The fact of great

significance to be noted at this point is that this same

order, the so-called order of sequestration, which is

not binding on the mortgagor, as we have seen, is the

very order upon which appellant's entire claim to these

monies is based. In fact, since appellant chose to take

no action or proceeding against the mortgagor directly,
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appellant is necessarily thereby forced to rely solely

and entirely upon this order of sequestration. In view

of the utter invalidity of the order of sequestration,

at least in so far as the mortgagor is concerned, it not

being a ]jarty thereto, it should be apparent that appel-

lant must fail upon this appeal.

Referring again to apj^ellant's authorities, we wish

to point out that in none of them, so far as we can

determine, is there any case going so far as to hold that

a mortgagee, trustee or beneficiar}^ can acquire or

claim any right to rents, issues and profits unless and

until possession of the encumbered premises is actually

and lawfully taken and the rents, issues and profits

collected while such possession contimies, or unless and

until a receiver has been appointed for such purpose

by some court of competent jurisdiction.

In Mortgac/e Loan Co. v. Livingston, 45 Fed. (2nd)

28, cited and quoted from at pages 10 to 14 of op-

ponent's brief, the mortgagees requested a bankruptcy

receiver of the mortgagor to ai^ply the rents against

the mortgage debt, and the receiver volmitarily and

willingly consented to comply wMth this request and

thereu[)on did so compl}^ The principles there in-

volved were vastly different than in the case at bar

for in that case the situation was one where the mort-

gagee obtained the express consent of the mortgagor's

representative or successor in interest, viz., his bank-

ruptcy receive!', to the i)aying over or applying of the

rents. The distinguishing feature in this last men-

tioned case is clearly pointcnl out and stressed by the

Court in the opinion itself, more particularly in the
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portion of the opinion quoted at pag-e 13 of the oj)pos-

ing counsel's brief, reading as follows:

''This is not a case where the mortgagor was
peraiitted to remain in possession of the property

and to receive and disburse the earnings, but is a

case where a receiver was appointed, who, at the

demand of the mortgagees, collected, impounded
and separately kept these funds. He was their

receiver, and nothing was done by him with these

funds during his stewardship inconsistent with

their application to a discharge of the pledge, and

hence it cannot be said that the mortgagees are

precluded from asserting* their rights thereto by

having remained silent. * * *' (Italics ours.)

In other words, the Court itself likened that case to

one where the mortgagee himself had procured the ap-

pointment of a receiver to collect the rent, and the

case was expressly decided on this sole gi'omid. As we

have heretofore pointed out the appellant in our case

never took possession of the property, in person or by

receiver, and the Mortgage Loan Company case, supra,

clearly would not apply for that reason.

At page 11 of their brief, opposing counsel quote

the following portion of the decision of the Court in

the Mortgage Loan Co. case, supra, which strikes us as

being directly in support of the contention we are here

making concerning the effect of the invalidity of the

order of sequestration. The portion quoted to which

we refer reads as follows:
a* * * In the absence of a receivership, or other

process by ivhich the mortgaged property is in the

control of the court, a mortgagee of real property
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would not be entitled to the rents and profits of

the mortgaged premises mitil he had taken actual

l^ossession, or until possession were taken in his

behalf by a receiver, or until he had demanded
such possession. Grafeman, etc., Co. v. Mercantile

Club, 241 S. W. 923; Teal v. Walker, 111 U. S.

242, 4 S. Ct. 420, 28 L. Ed. 415; Freedman's Sav-

ings & Trust Co. V. Shepherd, 127 U. S. 494, S

S. Ct. 1250, 32 L. Ed. 163 ; Atlantic Trust Co. v.

Dana (C. C. A.), 128 F. 209, 219." (Italics ours.)

The announcement of this ijrinciple b}" the Circuit

Court of Appeals of the Eighth Circuit, supported by

two United States Supreme Court decisions in addi-

tion to other authority, should bear considerable weight

with this Honorable Court, we submit, and in the face

of these principles we cannot perceive by any stretch

of the imagination how appellant can succeed on this

appeal. The Court most plainly stated that in order

for a mortgagee to entitle itself to rents, and profits

of the kind here involved, it must first obtain the right

thereto with the aid of some court which had obtained

''controV of the mortgaged premises by means of

some proper and effective '^process'\ Concededly no

C'Ourt can validly control property, whether it be mort-

gaged premises or the rents and profits therefrom,

unless and mitil the Court has power over and control

(jurisdiction) of the parties involved, including the

person owning and claiming such property. It is ele-

mentary that should a court attempt to control, dis-

pose of or in any way affect the right in and to prop-

erty of any person without first obtaining jurisdiction

and ^'control'- over the person of such owner, any such
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attempt would be utterly void and therefore ineffec-

tive. Applied to the case at bar these principles neces-

sarily impel the conclusion that the appellant gained

no right to the money in question as against the mort-

gagor inasmuch as the Court which purported to give

and grant to appellant the alleged rights which it now

seeks to enforce, and which is the sole basis of appel-

lant's claim, had absolutely no jurisdiction over the

person of the mortgagor at the time the order purport-

ing to grant such right was made. These rent moneys

were not ''in the control of the Court" at the time it

purported to sequester them.

The situation in this respect is similar to that dis-

closed in In re Francis-Valentine Co.,. 94 Fed. 793, 2

Am. B. R. 522, 526 (C. C. A., Calif., affirming 93 Fed.

953, 2 Am. B. R. 188), where the sheriff of the City

and County of San Francisco w^as ordered by the

Bankruptcy Court to turn over certain property to the

bankruptcy trustee which property the sheriff had

seized on execution prior to the bankruptcy in an

action in which the bankrupt was plaintiff. The sheriff

objected to the bankruptcy order, claiming that the

Bankruptcy Court had no jurisdiction to summarily

compel him to turn over the property to the bank-

ruptcy tiTistee in view of the fact that a replevin suit,

commenced by the American Type Fomiders Co., a

third party claimant, was pending against the sheriff

concerning said property. The Court held that the

intervention of bankruptcy divested the sheriff of the

right to continue in possession of the property just as

it would have divested the possession of the bankrupt
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itself since as the sheriff was holding for and on behalf

of the bankrupt. The Coui*t then went on to hold, in

language pertinent to our case, as follows:

^'Tlie American Type Founders' Co. is not a

party to the proceeding in the Bankruptcy Court,

and its rights are in no way affected by the order

upon the sheriff. It is not represented in the pres-

ent proceedinf/. The (question is purely one of the

respective rights of the sheriff and of the trustee

of the estate of the bankrupt." (Italics ours.)

Thus we have demonstrated beyond question, we

submit, that the order of sequestration upon which

the appellant must predicate its entire case, at all

times was and is void as to the mortgagor on account

of the utter lack of jurisdiction over the person of

said mortgagor in the Bankruptcy Court pui^Dorting

to make said order. On account of this fact, appellant

can claim none of the rents, issues and profits tvhich

accrued prior to the time the mortgagor became a

party to the bankruptcy proceedings. This means

that the appellant can claim no portion of the monies

now in dispute, since it all accrued and was collected

prior to the mortgagor's appearance in these pro-

ceedings.

At this juncture we desire to point out to this

Honorable Court that appellant in its brief (page 15)

has expressly waived all claim to that poi-tion of the

rents, issues and profits of the Diamond Range which

were collected by Andrews as Trustee foi' the junior

mortgagee prior to the time when appellant first ap-

peared and petitioned for an order sequestering the

l^roceeds of Andrew's operations. The sum to which



17

the appellant thus waives all claim amounts to $658.66.

(Appellant's Brief, page 14.) In other words, appel-

lant has thereby, in effect, consented to the order

appealed from being sustained as to this amount at

least.

C. APPELLANT'S CONTENTIONS ARE ALL UNSOUND
AND FALLACIOUS.

While appellant purports to set forth nine separate

alleged errors in its assignment of errors (Record,

pages 97-99), so far as we can see these supposedly

different alleged errors are merely repetitions or re-

statements in different phraseology of but four dif-

ferent contentions. It appears to us that appellant's

entire position can be resolved into the following con-

tentions, viz.

:

(1) That by virtue of its trust deed alone and

regardless of any other consideration, appellant

is entitled to the rents which Andrews collected

subsequent to time appellant moved to sequester

them.

(2) That the junior mortgagee was entitled to

collect and retain the rents, regardless of the fact

that he entered upon the property and collected

rents, all without the mortgagor's consent, either

express or implied.

(3) That the finding of the Referee, which was

approved by the District Court, to the effect that

Andrews, as a bankruptcy trustee, took possession

of and operated the property without the consent

of the mortgagor, is not supported by the evi-

dence.
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(4) That the court erred in not directing the

payment of taxes out of the net proceeds of the

operations in question.

We shall now proceed to consider the aforesaid con-

tentions, each in turn.

(1) The provisions of appellant's deed of trust do not entitle

it to these rents.

After quoting certain provisions of the mortgage or

deed of trust itself (Appellant's Brief, pages 8-9),

appellant, upon the sole basis of these provisions, as-

serts its claim to the rents collected by the junior

mortgagee, but thereupon qualifies its claim but ex-

pressly agreeing to restrict itself to the net rentals

accruing subsequent to the date upon which it moved

to sequester the same. (Appellant's Brief, page 15.)

Why should appellant voluntarily restrict itself in

this fashion? If the mortgage in and of itself en-

titled appellant to the rents in the event of a default,

as appellant has just claimed, why should it thus

waive claim to a considerable portion thereof

($658.66) ? In voluntarily thus waiving all claim to

such portion of the rents as accrued prior to the

moment it first took affirmative action to exercise and

rely upon such rights as the tiTist deed gave it, by

filing the sequestration petition, has not ap])ellant

thereby recognized and conceded that actually, in law

and in fact, it had no valid or effective right merely

by force or virtue of the trust deed alone to claim

any rents or profits, but only acquire such right

through taking some affirmative action to enforce the

provisions of the trust deed? Obviously such is the
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case, and appellant's admission is quite apparent.

Appellant has thus recognized that whatever pos-

sessory rights may have been conferred on it by these

particular provisions of the deed of trust were but

inchoate or potential rights, requiring some additional

affirmative acts or proceedings being had or taken by

the appellant in order to cause such potential rights

to ripen and become actually or legally effective.

Having thus expressly admitted and conceded that

the trust deed alone was not sufficient to entitle it to

claim any rents or profits, and that some fui-ther ac-

tion or proceeding must first be taken or instituted

before any enforceable possessory right could arise,

is not appellant obvioush^ thereby compelled to go

still further and admit that the further action or

proceeding which was thus required of appellant must

necessarily be of a sori legally sufficient, particularly

from the jurisdictional standpoint, to vest or in some

other effective manner affect the rights of the parties

involved, which would, of course, include the mort-

gagor as the other party to the instrument in ques-

tion? We submit the answer to this last query can

only be in the affirmative. Such being the case, can

it be for one moment contended that appellant's ac-

tion in merely filing a petition for sequestration in a

proceeding to which the mortgagor had never been

made a party, and in a Court which lacked jurisdic-

tion of the parties necessary to decide the contro-

versy, could have been sufficient or adequate, from a

standpoint of law, to in any way create rights in the

appellant which it admittedly did not enjoy previous

thereto and which rights could only be created at the
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expense and equivalent loss of the moi-tgagor? Like-

wise, could the g-ranting of the order of sequestration

by a Court which lacked the necessary jurisdiction to

bind the mortgagor, in any way affect or cut off the

mortgagor's pre-existing rights and transfer such

rights to the appellant mortgagee? Thus analyzed,

the appellant's contentions become mere absurdities,

we submit, particularly in A'iew of its own admissions

made as aforesaid.

In this regard it is quite significant, we believe, that

nowhere in opposing counsel's brief have they con-

tended or so much as intimated that they expect to

contend that said order of sequestration was binding

upon the mortgagor or in any way affected the mort-

gagor's rights. The appellants from the very begin-

ning chose to proceed against the junior mortgagee

alone and to entirely ignore the moii:gagor by failing

to make the mortgagor a party to the sequestration

proceedings.

As pointed out, the order of sequestration con-

stituted a void order as against the mortgagor and,

therefore, could at best constitute but an ineffective

attempt to exercise any such right of possession as

appellant might then have had. Certainly, the order

of sequestration, not being binding on the mortgagor,

did not serve in the slightest to dispossess the mort-

gagor or in any way preclude or affect its right to

possession.

It is clear, therefore, that appellant cannot claim to

be entitled to the rents and profits in dispute by virtue

of the aforesaid provisions of said deed of trust, in-
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asmuch as it did not comxjly with the conditions

thereof or take the steps or any of the steps which

it has conceded were required thereby. Not only did

the appellant fail to take possession of the property

itself, but furthermore it did not in any legally

effective or binding- manner dispossess the mortgagor

therefrom, in whole or in part.

Appellant quotes a portion of the deed of trust

(Opponent's Brief, pages 8-9), which is ineffective to

support the ai)pellant. The pertinent i^arts of this

portion of the tinist deed read as follows

:

'^JJpon filing a hill in equitij, or upon the com-

mencement of judicial proceedings, * * * to en-

force any right under this Indentui'o, the trustee

shall be entitled to exercise any and all rights

and powers herein conferred * "^' * and shall be

entitled to the appointment of a receiver of the

* * * earnings, revenues, rents, issues and profits,

and other incomes thereof * * *; and shall be

entitled to the application hjj any such Receiver

of the net income * * *" (Italics ours.)

No proceedings of the kind thus required were

here commenced by the appellant, and for that reason

said paragraph of the deed of trust cannot apply or

benefit the appellant in any way. Said paragraph

contemplates, and in fact expressly requires, the filing

of a bill in equity or the commencement of some other

judicial proceeding. Such proceeding must neces-

sarily be commenced against the trustor. Otherwise

the trustor would not be bound thereby. On the con-

trary, the appellant elected to entirely ignore these

provisions of the deed of trust and chose to proceed
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entirely independent thereof by commencing a pro-

ceedings against the junior mortgagee wherein it failed

to join the trustor as a party thereto. Under such

circumstances surely appellant cannot uoaa' rely upon

provisions of the deed of trust which it thus volun-

tarily elected to ignore. Not having complied with

the terms or conditions of the deed of trust itself,

appellant cannot claim rights against the mortgagor

by virtue of the deed of tiiist or of any of the pro-

visions thereof, particularly of those provisions of

which it thus chose to proceed independently.

We, therefore, arrive at the unescapable conclusion

that appellant can derive no benefit from the deed of

trust itself, nor upon this appeal can it claim or rely

upon any rights predicated upon these i)rovisions of

the deed of trust as against the mortgagor. In other

words, through none of the steps taken or proceedings

instituted did the appellant acquire any direct rights

as against the mortgagor.

Therefore, appellant must stand or fall, upon this

appeal, upon the strength of such proceedings as it

instituted as against the junior mortgagee. Appellant

can claim no rights as against the mortgagor except-

ing such, if any, as it may have derived indirectly

through the junior mortgagee. We assume it must

be conceded that the junior mortgagee was and is

bound by the order of sequestration and, further, that

if the junior mortgagee himself had acquired any

rights as against the mortgagor, then the appellant

may possibly claim and rely upon the same, if any.

We shall now proceed to rule out this last mentioned
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possibility, and to that end we shall next inquire as

to whether the jimior mortgagee at any time during

the period in question acquired any rights as against

the mortgagor, particularly any right to possession or

any right to collect or retain or otherwise handle the

rents, issues and profits of the property.

(2) The junior mortgagee entered upon the property unlawfully,

by means of a trespass, and cannot claim to have been a

"mortgagee in possession".

At the outset of this discussion we may state that

it is our contention the junior mortgagee was wrong-

fully and unlawfully in possession, in the position of

a trespasser in so far as the mortgagor was concerned,

at all times prior to the moment when the mortgagoi'

was joined as a party to the bankruptcy proceedings;

and it will be remembered that the monies in question

all accrued and were collected prior to the joinder of

the mortgagor as a party.

As heretofore pointed out, the jmiior mortgagee's

mortgage (which constitutes the sole source of any

possible right of said junior mortgagee) was in the

form of a deed absolute, containing no provision en-

titling the junior mortgagee to take possession in the

event of default or to operate the property or to

collect or retain any of the rents, issues and profits.

It is definitely settled in California, as set forth

recently in the Snyder case, supra, at page 701 there-

of, and is uniformly the law elsewhere, that a moii:-

gagee acquires no right to possession under a mort-

gage in the absence of a special agreement, excepting

in the event the mortgagor may voluntarily surrender
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up such possession by consent, express or implied.

In fact, it is provided hy statute in California (C. C.

P. 744; C. C. 2927) that a mortgagee is not entitled to

possession prior to foreclosure.

Thus we say, and we submit our contention cannot

be disputed, that here the junior mortgagee never at

any time, during- the period in question, had any

right to possession of the mortgaged property or to

the rent thereof. Of course, if he had no right to

possession he had no right to the rent collected while

thus imlawfully in possession.

Appellant contends that the junior mortgagee is

entitled to claim the rights of "a mortgagee in posses-

sion".

Various definitions as to what constitut(>s a ''mort-

gagee in possession" may be found amongst the cases

and texts. However, the definitions are in agreement

in this respect, namely, that the possession of the

mortgagee must have been obtained in some legal or

lawful manner. In other words, an imilawful pos-

session, viz.: one not based upon any legal right to

possession, is not sufficient to entitle a mortgagee to

claim rights mider this doctrine. In considering the

doctrine it is necessary that lawful or legal possession

be distinguished from mere physical possession. Mere

physical possession without the right to possession is

unlawful and, of course, constitutes a trespass. That

is to say, possession gained in i\ny manner excepting

where the mortgagee had or thcu'eby acquired the

right to possession would of necessity be a wrongful

or unlawful possession and one not sufficient within

the meaning of this rule.
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While the junior morti^agee in our case had physi-

cal possession, nevertheless his possession was clearly

wrongful and unlawful, as not founded upon any

right to possession, he having acquired no such right

either under the mortgage itself or through any

judicial proceeding. The jimior mortgagee, therefore,

cannot claim the rights of a mortgagee in possession.

Andrew, the junior mortgagee, testified that he took

advantage of a temporary vacancy of the property

and simply went upon the property and commenced

to operate the same, no one being there present to op-

pose him. He testified that he went to the property

''to see what was doing and found same inactive".

(Record, page 38.) He further testified that he did

not ask for the consent of the mortgagor before going

into actual possession, nor did he advise or notify the

mortgagor of what he intended doing. (Record, page

39.) His entry into possession and his subsequent

operation of the property constituted a continuing and

unlawful trespass, and, as the cases will demonstrate,

the mortgagor could at any time have maintained

ejectment proceedings against the junior mortgagee.

We have stated that the junior mortgagee went into

possession and continued therein entirely without

right. The mortgage itself gave him no such right

to enter or right to possession; and it is submitted

that under the statutory law of California, a mort-

gagee can neither have nor acquire any right to pos-

session, which might constitute as lawful an otherwise

unlawful entry, unless and until he obtains such right

by judicial decree in a foreclosure proceeding or im-

less he be given such rights either by agreement with
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the mortgagor expressed in the mortgage, or by

consent, either express or implied, thereafter given

by the mortgagor.

Section 744 of our Code of Civil Procedure quite

plainly and concisely proAddes that a mortgagee can-

not lawfully acquire possession without a foreclosure

proceeding having been instituted. Said section reads:

"A mortgage of real propei-ty shall not be

deemed a conveyance, whatever its terms, so as

to enable the owner of the mortgage to recover

possession of the real property without a fore-

closure and sale."

The case of Nelson v. Botven, 124 Cal. App. 662, is

cited in appellant's brief. In reality the case sup-

ports our position most strongly. When analyzed, it

will be noticed that that case was decided entirely

on the theory that consent of the mortgagor, either

express or implied, was essential in order to consti-

tute a mortgagee in possession. In that case the Coui*t

expressly fomid that the mortgagee had obtained

actual possession with the consent of the mortgagor.

The mortgagor had voluntarily surrendered up pos-

session of the mortgagee. // the mortgagor's consent

were not necessary, a.s appellant contends , ?rhtj sJiould

the Court in the Nelson case, supra, have devoted so

much consideration and space to a discussion of

tvhether or not the mortgagor's consent had there

been given? In determining what constituted a mort-

gagee in possession, the Court in the Nelson case,

plainly expressed their views, which are in support

of our contentions and opposed to appellant's, as fol-

lows, at page 671

:
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'^The cases cited by the appellant to the effect

that an ordinary real estate mortgage gives to

the mortgagee no right to the possession of the

land, and creates no lien upon, or right to the

crops growing and misevered thereon, correctly

states the law as we undei'stand it. * * *

In Freeman v. Campbell, 109 Cal. 360, 42 Pac.

35, one of the cases relied upon by the appellant,

a distinction was drawn between a mortgagee in

possession and one not in possession. The mort-

gagee in possession as defined in that ca^e is one

who has gone into possession with the consent of

the mortgagor. This, as shown by the authorities

which we have cited, may be either express or

implied, * * *" (Italics ours.)

And again, at page 670, the Couii: said:

'^As to what constitutes a mortgagee in pos-

session further appears in 17 California Juiis-

prudence, page 1016, and need not be further

elaborated upon herein. The mortgagee who en-

ters and takes possession of the mortgaged prem-

ises, cultivates, cares for and harvests the crops

thereon, and markets the same ivith the consent

of the mortgagor, entitles the mortgagee to de-

duct from the rents and profits received, all the

expenses necessarily incurred in the cultivation,

caring for and harvesting of the crops.'' (Italics

ours.)

The principles we are contending for*, namely, that

consent of the mortgagor is necessary to entitle the

mortgagee to any possessory rights, are plainly stated

in Section 2927 of the Civil Code, which reads

:

''Mortgage does not entitle mortgagee to pos-

session. A mortgage does not entitle the mort-
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gao-ee to the possession of the property, unless

authovizecl by the express terms of the mort-

gage ; but after the execution of the mortgage the

mortgagor may agree (consent) to such change

of possession without a new consideration."

(Insertion ours. )

We submit that the junior mortgagee in the instant

case quite obviously took possession unlawfully,

namely, contrary to the express provisions of the two

California statutes aforesaid, and for that reason

under none of the definitions of a "mortgagee in

possession" which have come to our attention can the

junior mortgagee be considered as coming within said

classification.

In fact, it strikes us that appellant has conceded

our contentions by the statement appearing near the

concluding portion of their argimient upon this topic

(Appellant's Brief, page 23), for they there say:

"It will be found in every case, however, that

the expression (mortgagee in possession) means
no more than that the mortgagee is not entitled to

retain possession if he acquired it over the mort-

(ja/jor's ohjection, or by fraud, duress, or other

tvrongfid acts." (Insertion and italics ours.)

We have demonstrated that the junior mortgagee

entered into the physical possession of the property,

and thereafter maintained the same, without any

right thereto. Necessarily, by doing this he became a

trespasser. In other words, he entered by means of a

trespass which must concededly constitute a "wrong-

ful act" within the meaning of the cases. If he en-
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tered without right, which we have shown was the

case, he must necessarily have entered wrongfully.

There is no other possible alternative. Thus we find

that appellant has hung itself, so to speak, by its own
concessions.

While it may be possible to find an isolated case or

so which might indicate that the mortgagor's consent

is not a necessary requirement, in every such case

it will be found, we submit, that such case was either

decided in a jurisdiction wherein the common law

prevailed and statutes similar to the aforesaid Cali-

fornia code sections were not in force, or the Court

decided such case by failing to take such statutes into

consideration.

It is impossible to reconcile the case of Burns v.

Hiatt, 149 Cal. 617, cited by appellant, with said code

sections, and it is quite obvious that the Court over-

looked them entirely in deciding that case contrary to

the express provisions of said code sections which, as

we have shown, clearly make necessary the mort-

gagor's consent to any rightful taking of possession

by the mortgagee. Colorado has a code section iden-

tical in terms with Section 744 of the California Code

of Civil Procedure. In fact, as was pointed out by the

Colorado Supreme Court in Moncrieff v. Hare, 87

Pac. 1082, 7 L. R. A. (N. S.) 1001, 1012, the Colorado

code section (Section 261 of the Colorado Code of

Civil Procedure) is an exact copy of this California

statute. The Court in that case held the particular

statute to have the following effect as regards the

right of possession mider a mortgage at page 1008,

viz.:
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''It is faniiliar learninG,' that at eonnuon lavv^ a

moi'tg"a,G,-e vests the le^-al title in the mortgagee,

and npon condition broken the mortgagee might

re-enter or bring ejectment. Our statute, how-

ever, has taken from the instrunient its common-
law character, and deprived the mortgagee of all

possession, or right of possession, either before or

after condition broken; and before this right

exists the mortgagee nuist foreclose his mortgage,

and sell the mortgaged property."

In Leivis v. HamUton, 26 Colo. 263, 58 Pac. 196,

] 97, the Colorado Court, again recognizing the effect of

the statute in question, held that, as is clearly set

foi-th in the statute, the mortgagor remains entitled

to retain possession until deprived of such right in a

valid foreclosure proceeding. More particularly, and

diametrically opposed to the language of the Court in

Burns v. Hiatty supra, the Colorado Supreme Court

held that possession obtained by a moi'tgagee under a

void foreclosure is not sufficient to constitute him a

mortgagee in possession or to permit the mortgagee to

claim any rights under that doctrine, and that the

mortgagor in such case was entitled to have possession

restored to him. Obviously this is the only proper

legal conclusion. Inasnmch as a mortgagor in our

State is given the right of possession by express statu-

tory provisions, it is absolutely inconceivable that he

could be deprived of such i*ights by or through a

void foreclosure proceeding. A proceeding which is

void cannot possibly impair, affect or cut off rights in

such fashion. A void foreclosure proceeding could

have no such effect, and the right to possession would

still remain in the mortgagor thereafter. Principles
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of jurisprudence, too well settled to require citation

of authority, permit of no other conclusion.

Opposing- counsel cite a leading authority on the

subject, namely, Jones on Mortgages (8th ed.). Vol-

ume 2, page 219, wherein the author, clearly recogniz-

ing that the possession necessary to entitle a mortgagee

to claim any rights under the doctrine must be a

''legal" possession, as distinguished from a mere

physical possession unsupported by any legal right,

says

:

"To be legal y the possession must have been

taken in good faith, free from deceit, fraud, or

wrong, and without violation of any contract

relation with the mortgagor." (Italics ours.)

Under familiar fixed principles of construction, it

must be conceded that the California code sections

must be considered as part of the junior mortgagee's

mortgage contract, inasmuch as there were no 2oro-

visions in the mortgage in question to the contrary;

that is, no provisions whereby the mortgagor had con-

sented in advance to the mortgagee taking possession

in the event of default. Such being the case, it is clear

that the instant situation does not disclose any legal

possession in the junior mortgagee within the principle

announced in the text last quoted, because, as we have

pointed out, the jimior mortgagee's possession and

operation of the property constituted a continuing

trespass,—clearly a ''wrong" within the meaning of

said text. It, moreover, constituted a "violation of

* * * contract relation with the mortgagor", namely,

the mortgage of which the existing statutes above

mentioned must be considered a part.
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Opposing counsel failed to refer to a further and

more pertinent discussion of this subject as expressed

at page 222 of Jones on Mortgages, supra. Expressly

referring to the effect of statutes similar or identical

to oui* code section, Jones there states:

"Where mortgagor is given right to possession

hy statute. In a few states, however, by virtue of

peculiar provisions of statute, the mortgagor may
recover possession from the mortgagee at any

time before his rights have in some maimer been

foreclosed. If he goes into possession, tvithout

permission of the mortgagor he may he removed

hy suit in ejectment/' (Italics ours.)

The Colorado case, Lewis v. Hamilton, supra, is cited

in support of this portion of the text, and, as we have

pointed out, the Colorado statute is a copy of the

California code section.

Other states are in accord with these principles.

For example, in Newport v. Douglas, 12 Bush (Ky.)

673, the Court held that:

''A mortgagee, not having the absolute right to

possession of the mortgaged property, does not

have the right to the rents and profits, but must
secure such incidents by express contract, and if

he fails to do so, he must reach them through
proceedings in equity."

Another case properly holding that possession ob-

tained through a void receivership is not sufficient

is Empire Trust Co. v. Kermacoe Realty Co., 266 N.

Y. S. 685, 686, decided in 1933. In that case a receiver

appointed at the instance of a mortgagee collected

rents and j)rofits. Thereafter his appointment was
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vacated as having been invalid and the Court com-

pelled the receiver to pay over the rents so collected

to the mortgagor against the objection of the mort-

gagee. The decision reads as follows:

''The assignment of rents (which was con-

tained as a clause in the mortgage itself), as in

the case cited, constituted security for the pay-

ment of the mortgage indebtedness. Until the

plaintiff actually possessed itself of the rents,

or obtained them through a receiver appointed

upon its application, the rents remained the prop-

erty of the oivner of the fee. Although a re-

ceiver was (on motion of the plaintiff) appointed,

the appointment was subsequently vacated as in-

valid, and the plaintiff's rights must he deter-

mined on the assumption that there tvas no re-

ceivership. Indeed, both the order vacating the

appointment of the receiver and the order of

the Appellate Division affirming that order and

striking out the provision in the order reappoint-

ing the receiver which sought to give his reap-

pointment retroactive effect would be without

point if the mortgagee upon whose application

the receiver was named were held to be entitled

to the rents collected under the void receiver-

ship." (Italics ours.)

We have heretofore pointed out that the junior

mortgagee in our case obtained physical possession by

simply taking advantage of a temporary vacancy of

the premises, without the knowledge of the mortgagor.

In a similar situation the New York Court in Her-

mann V. Cabinet Land Co., 112 N. E. 476, 477, ex-

pressed itself as follows:
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''But in a case like this, where the owners of

the equity of redemption have not been served

and they are complaining, it would be unjust to

say that their only remedy against the purchaser

is an action for an accounting and for permis-

sion to redeem the premises from the mortgage.

If that tvere the latv, the mortgagee in most cases

would only have to await a time when the mort-

gaged premises were temporarily unoccupied and

enter peacefully thereon, and the mortgagor

tvould then he limited, to an action to redeem with

all the burden of attack and of proof resting

upon him. No case cited by the defendant from
the courts of this State goes to the extent of so

holding." (Italics ours.)

Also, that Court stated

:

''In that case, the owners of the equity of re-

demption were not made parties to a suit in

foreclosure, and the judgment against them was
enforced by a writ of assistance which put the

mortgagee in possession. The court held that the

possession of the mortgagee tvas tvithout laivful

authority and amounted to a trespass. Deutsch

V. Haah] 135 App. Div. 756, 119 N. Y. Supp. 911,

is to the same effect." (Italics ours.)

The Texas Court viewed the situation in similar

fashion in Galloway v. Kerr, 63 S. W. 180, 185 (Tex.

Civ. App.). In that case, the mortgagor had tempo-

rarily left the premises vacant. The mortgagee, taking

advantage of this, took ])hysical possession and put a

tenant upon the premises without seelving or obtain-

ing the mortgagor's consent thereto. The mortgagor

sued to recover the possession, and the Court held

in his favor, saying:
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fee, but a mere security for debt, and * * * the

legal title and right of possession do not pass

to the mortgagee. The possession of the mort-

gaged premises hy the mortgagee tvithoiit the con-

sent of the mortgagor or a foreclosure of the

mortgage is wrongfill, and it is not necessary

for the mortgagor to pay the debt in order to

recovei' possession of the premises." (Italics

ours.)

That Court furthermore held:

*' Rightful possession can not be inferred from

failure of the mortgagor to take steps to regain

possession after wrongful entry of the mort-

gagee."

Clearly indicating that a distinction must be made

between mere physical possession and lawful posses-

sion, and eifect given to such distinction, is Gitstin

V. Crockett, 44 Wash. 53(), 87 Pac. 839. In that case

the mortgagee obtained possession by means of void

process in an ejectment suit. The mortgagor brought

the present action to recover possession and the de-

fendant mortgagee defended by claiming to be a

'' mortgagee in possession". The Court held in favor

of the mortgagor, properly deciding that the defend-

ant mortgagee was not entitled to claim the rights

of a mortgagee in possession, the Court saying:

''It is true * * * that respondents (mort-

gagees) were in actual possession when suit was
begun, but the facts alleged with reference to

their possession do not show they are mortgagees

in possession. * * * The elements which estab-
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lished the rights of a mortgagee in possession

do not therefore exist here." (Italics ours.)

We submit that the ''element" referred to by the

Court which must necessarily be present in order to

permit a mortgagee to claim rights under this doctrine,

obviously is the consent of the mortgagor.

If Burns v. Hiatt, su])ra, the case cited by oppos-

ing counsel, announced the law as it ma}" ever have

stood in California, it is clear that this case has been

overruled by later cases and is no longer the law.

We refer ^Darticularly to the Snyder case, supra, de-

cided by the California Supreme Court in October

of 1934. After referring to certain California Code

sections, including those herein cited, and recogniz-

ing the effect thereof, and after pointing out that a

trust deed and a mortgage are treated as similar in

this State that Court, in an exceedingly well i-easoned

opinion held, at pages 701-702, as follows:

"The right to possession does not pass to the

trustee or the beneficiary under a trust deed in

the absence of a sjDecial agreement. {Meadoivs

V. Snyder, 209 Cal. 270; 286 Pac. 1012; 25 Cal.

Jur. 41, 42; 41 Cor. Jur. 609, sec. 575). We must
apply, therefore, the same rules as to the rights

of the trustee or the beneficiary to ])ossession of

the premises as are applicahle hy statute in the

case of a mortgagee, whose rights to possession,

whether before or after default, are eontrolled

by the agreement, or the consent otherwise of

the mortgagor, express or implied. (Civ. Code
sec. 2927; Meadows v. Snyder, supra; Cameron
V. Ah Quong, 175 Cal. 377, 165 Pac. 961; Button
V. Warschauer, 21 Cal. 609; 17 Cal. Jur. 1020-
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1022; 1 Jones on Mortgages, 8th ed. sec. 22).

Where a mortgagee, and likewise a trustee or

beneficiary under a trust deed, wrongfully ousts

the one entitled to possession, he is liable as a

disseisor. (19 R. C L. 316; Meadotvs v. Snyder,

supra)." (Italics ours.)

This holding, representing the last word of the

California Supi'eme (Vurt, constitutes the complete

answer to appellant's contention that the mortgagor's

consent is an innnaterial element in the doctrine of

mortgagee in possession. That Court plainly said

that such consent is the controlling feature under the

doctrine and indicated that such consent must be

acquired in either one of two possible ways, viz:

"by (1) the agreement, or (2) the consent othenvise

of the mortgagor express or implied".

An earlier case, but one which is oft cited as a

leading case, is Freeman v. Campbell, 109 Cal. 360,

363. In that case the mortgagee took physical pos-

session without the mortgagor's consent and there-

after collected certain rents. The mortgagor sued

to recover the rents thus received, and the Supreme

Court affirmed a judgment in favor of the mortgagor

for the recovery of said rents. Clearly indicating that

consent is necessary to entitle the mortgagee to collect

and retain rent, the Court stated as follows:

"The taking possession of the land by Camp-
bell after the death of Anderson was not by
virtue of any agreement between them, and con-

sequently conferred no additional right upon him
as mortgagee. * * * The present action is not

brought to recover the rents and profits as dam-
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ages for the withholding- of the land by Camp-
bell, but for monies had and received by him
to the use of the plaintiff. Their receipt by him
constituted a transaction as independent of the

mortgage as would have been the receipt by him
of any other monies belonging to the estate of

Anderson; and, as they ivere taken by him with-

out any authority from Anderson, (the deceased

mortgagor)^ and without the implied power of

a 'mortgagee in possession' to apply them in

reduction of the mortgage debt, he had no right,

without the permission of the j^lai'iitiff, to make
such ajjplication. * * *" (Italics ours.)

The foregoing authorities conclusively establish,

we submit, that a mortgagee cannot acquire. the right

to possession except through foreclosure proceeding

had against the mortgagor as a necessary party, or

tvith the consent, express or implied, of the mort-

gagor. Stated diiferently, the cases establish that

the right to possession remains in the mortgagor un-

less and until wrested from him by Court proceed-

ing in the nature of a foreclosure, to which the mort-

gagor must necessarily be made a party, or unless

the mortgagor voluntarily gives up such right either

by an agreement contained in the mortgage or by

consent in some other form, ex])ress or implied.

Since the junior mortgagee never at any time or

in any manner acquired the right of possession he

acquired no lawful right to the monies in dispute

but the right thei-eto remained and still i-emains in

the mortgagor; and since the jimior mortgagee ob-

tained no right to said money, the senior mortgagee

can claim no derivative right thereto inasmuch as
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there was no right in the junior mortgagee upon which

to base such derivative rights. And since the senior

mortgagee never attempted to obtain the right of

possession in the manner exi)ressly required by the

terms and conditions of the deed of trust or in any

other manner which can be considered as effective

as against the mortgagor, the senior mortgagee never

acquired the right to possession or any right to the

monies in question.

In passing we wish to ])oint out and stress the fact

that although the appellant did finall,y obtain actual

possession of the mortgaged premises, when such pos-

session was surrendered to it by Andrews on AugTist

12, 1933 (Record, page 77) this did not take place

imtil after all of the mone^^s in dispute had already

been collected by Andrews.

Next we shall consider appellant's contention to

the effect that the lower Court's finding that the

junior mortgagee took possession without the consent

of the mortgagor (Record, page 87), is allegedly not

sustained by the evidence.

(3) The finding- that the junior mortgagee took possession with-

out consent, express or implied, is amply supported by the

evidence.

As a preface to our discussion of the finding in

question, we here point out the familiar principle

that all presumptions and intendments must be in-

dulged in by an Appellate Court in favor of the

A^alidity of the findings. The burden is always on the

appellant to demonstrate that any particular finding

is unsupported by evidence.

Merrill v. L. A. Cotton Mills, Inc., 120 Cal.

App. 149, 162.
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We submit that appellant has utterly failed to

cany the aforesaid burden or to point out wherein

the evidence is insufficient. On the contrary, a con-

sideration of the evidence shows it to be amply suf-

ficient to support the finding that the junior mort-

gagee (Andrews, as trustee in bankruptcy) took pos-

session without the mortgagor's consent. No circum-

stance of any kind is disclosed in the record from

which such consent might be implied; and we do not

understand that appellant goes so far as to contend

that any express consent was furnished. Appellant's

position, as we understand it, is one where it is con-

tending that mere silence on the part of the mort-

gagor allegedly constituted consent. No affirmative

action has been pointed out as constituting any al-

leged consent. Appellant apparently relies on inaction

rather than on any affirmative action of the mort-

gagor.

The record shows (Record, pages 38-39) that the

junior mortgagee went to the Diamond Range and,

finding the same vacant and inactive, thereupon tak-

ing advantage of such vacancy, entered upon and

thereby acquired the physical possession of the prop-

erty. Andrews up to that point had not sought or

obtained the consent of the mortgagor, nor did he

notify the mortgagor of his intentions in this respect.

So far as appears the mortgagor had no knowledge

of the intentions or actions of the junior mortgagee.

The situation thus fai- was wholly one of inaction

on the part of the mortgagor.

Some time thereafter Andrews, according to his

testimony, purely by coincidence met upon the street
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and there spoke with a Mr. William C. Crittenden

who was an officer of the mortgagor corporation.

During this conversation Andrews told Crittenden

that he proposed ''to take possession of the 'Diamond

Range' " (Record page 40) and Crittenden offered

no objection to his so doing. As a matter of fact,

according to the record, Andrews had already taken

physical })ossession prior to his conversation with

Crittenden. Andrews in testifying, admitted that

he did not know whether or not Crittenden was an

officer of the mortgagor corporation. Inasmuch as

this meeting and conversation between Andrews and

Crittenden was admittedly purely casual and by acci-

dent, and since Andrews did not even know that Crit-

tenden w^as an officer, it is obvious that Andrews was

not then or thereby seeking to obtain the consent of

the mortgagor. As pointed out, he, as a matter of fact,

had already taken possession of the property without

consent. It should be quite obvious, we submit, that

Andrews was not in the slightest interested whether

he had consent or not. It was obviously immaterial

to Andrews whether or not he obtained the mort-

gagor's consent and it is equally obvious he had

chosen to disregard the mortgagor entirely as far as

his operating the property was concerned. We sub-

mit that a finding of consent, either express or im-

plied, could not properly be based on so tenuous a

circumstance as the mere passing conversation in

question.

It is an admitted fact in this case that the minutes

of the mortgagor corporation are wholly silent and
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fail to show that any action was taken b}' its board

of directoi's with refei-ence to approving or consenting

to the action of the junior mortgagee in taking pos-

session. (Record page 42.) In fact, in claiming to

have taken possession of the property with the con-

sent of the mortgagor, the junior mortgagee conceded

that it relied solely on the momentary conversation

had between Andrews and Crittenden. (Record page

39.)

Although Crittenden was an officer of the mortgagor

corporation, there was no showing made that he

had authority to consent to possession being taken

or held by the junior mortgagee. The burden of

making such a showing, in order to l)ind the cori)o-

ration, was and is upon the appellant in this case,

who is thus seeking to take advantage of and rely

upon these matters. Where a mortgagee attempts to

claim possessory rights against a mortgagor who is

asserting contrary rights, the burden is on the moi't-

gagee to justify its acticm in seizing possession.

Snyder v. Western Loan <{• Bnild'nifi Co., supra,

p. 702.

The Diamond Range was presumably a valuable

asset of the corporation, possibly its sole asset. The

right to possession thereof which, according to the

aforesaid code sections, still remained in the mort-

gagor corporation, likewise constituted a valuable

asset as is demonstrated by the very fact that An-
drews accunuilated monies from the o])eration of the

property. Under well settled and fundamental prin-

ciples of corporation law, an officer of a corporation
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has no power or authority, merely by virtue of his

office, to bind the corporation or to dispose of its

assets, particularly capital assets, excepting and to

the extent as such power may have been conferred

upon him by the stockholders or board of directors.

No claim can be made that the alleged transaction

took place in the ordinary course of business of the

corporation. No contention is made that Andrews

paid any consideration to the corporation in exchange

for the alleged right to possession, and cei'tainly an

officer cannot bind a corporation by attempting to

make a voluntary gift of a valuable corporate asset.

Black V. Harrison Home Co., 155 Cal. 121

;

Grummett v. Fresno Glazed Cement Pipe Co.,

181 Cal. 509;

Alia Silver Mining Co. v. Alfa Placer Mining

Co., 78 Cal. 629.

It is to be further noted that at the time of the

conversation between Andrews and Crittenden, the

capital stock of the mortgagor corporation was the

subject of a trust indentui'e executed in favor of

Pacific National Bank, as Trustee, and that during

the month of September 1932, which was the time

when Andrews acquired physical possession, the said

Pacific National Bank ^came into possession of all

of the outstanding capital stock of the mortgagor cor-

poration, and officers of the Pacific National Bank

were regularly substituted for and as officers of said

mortgagor corporation, Crittenden thereu]K)n ceasing

to be an officer thereof. (Record page 41.) Shortly

thereafter a representative of Pacific National Bank
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advised the junior mortgagee that his possession of

the property was illegal. (Record page 41.) In view

of this circumstance, we submit that not only did

Andrews take possession without the consent of the

mortgagor but actually the case must be considered

as one where the mortgagee gained physical posses-

sion against the consent of the mortgagor. As further

showing that not only did the mortgagor fail to give

consent, either express or implied, but moreover ob-

jected affirmatively to Andrews's possession, is the

fact that the mortgagor served a written demand upon

Andrews to the funds derived by Andrews from his

possession of the property. (Record page 19.)

(4) There is no basis upon which appellant can insist upon the

payment of taxes.

A reading of appellant's brief puts us in mind of a

retreating army, which, realizmg that defeat is in-

evitable, momentarily falls back from one supposed

stronghold to another, merely hoping to postpone the

fatal moment. Appellant coimnenced by claiming all

of the monies in the hands of the junior mortgagee

representing the proceeds of his operations for the

entire period. Thereupon, quickly realizing the futil-

ity of this claim appellant retracted somewhat, indicat-

ing it would be satisfied to receive the proceeds which

accrued subsequent to the time appellant petitioned

for sequestration. As has been pointed out, appellant

thus released its claim to $658.66, a portion of the fund.

Down to this point appellant's claun to the monies has

been a broad, general one based upon the doctrine of

"mortgagee in possession". Now, however, in con-
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tending that the Court erred in not directing the pay-

ment of taxes out of the rents and profits, the appellant

seems content to stand upon a much narrower ground,

merely contending that it would be "'improper and

inequitable to permit the revenues from the property

to be turned over to the owner of the property".

The total unpaid taxes amount to $11,147.84, of

which total amount only the sum of $2856.86 represents

the taxes which accrued while the junior mortgagee

was operating the property. (Record page 90.) The

remainder of said total sum represent the taxes which

had accrued and become delinquent prior to the time

Andrews went upon the property and commenced to

oj)erate it.

Appellant, at page 25 of its brief, after referring

particularly to the taxes in the aforesaid smaller

amount, namely, the taxes which accrued during the

operations in question, asserts that the taxes of this

last mentioned class should be considered as an operat-

ing charge, and thereupon puts forth the contention

that it would be inequitable for the Court to permit

Andrews to pay over the rents and profits to the mort-

gagor-owner until such accruing taxes had been paid.

In considering this last contention of appellant, we

wish to point out and to stress the fact that none of

these taxes, either accrued or delinquent, ivere ever

actually paid out by the junior mortgagee. (Appel-

lant's Brief, page 24.) This is a very important factor,

for the reason that while the junior mortgagee is un-

doubtedly entitled to deduct from the gross rentals re-

ceived by him, such amounts as he actually paid out
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or became individually liable for, certainly, under no

possible theory could he deduct for any items which

had not been actually paid or personally incurred by

him in the course of his oj^erations. Thus, if Andrews

had actually paid out any monies for taxes it may w^ell

be that he could claim reimbursement for amounts

actually so paid out or could insist on being indemni-

fied or protected against any liability he might have

X)ersonally so incurred. However this may be, the fact

remains he did not pay any taxes whatever, he in-

curred no personal liability therefor, nor was he under

any duty, either to the mortgagor or to the appellant

as senior mortgagee, to pay or see to the payment of

any taxes. (41 C. J., Sec. 623, page 641.)

In each of the two cases cited hy appellant in con-

nection with its claim concerning taxes, the taxes had

actually been advanced and paid out by the person in

possession (who were receivers appointed in the course

of foreclosure proceedings). Both of these cases are,

therefore, readily distinguishable. They stand for the

proposition, merely, that where taxes are actually and

in fact paid out, they can be deducted. As just pointed

out, this principle is not involved in our case.

We have no hesitancy in asserting that there is no

basis, legal or equitable, upon which appellant can re-

quire the i)ayment of these unpaid taxes. Clearly, the

delinquent taxes cannot be considered as an operating-

charge, nor can the accruing taxes be so considered

inasnuich as they were not paid in fact.

In thus attempting to conij^el the j)ayment of taxes,

api)ellant in reality is attempting to direct the disposi-
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tion of a fund to which, as the lower Court has found,

appellant has no claim and in which it has no right or

mterest. If appellant owned the whole or any part of

these rent monies, naturally, as such owner, it could

direct and compel the disposition of the monies. Inas-

much as the mortgagor, as heretofore pointed out, was

not bound by the sequestration proceedings since it

was not a ])arty thereto, it is not bomid by the pur-

l)orted order of sequestration, much less by the portion

thereof purj^orting to direct the payment of taxes.

That order had no more effect upon the mortgagor, or

upon the funds to tvhich the mortgagor is entitled, than

would an attempted assignment hy the appellant of

monies in which it had no right, title or interest.

If the appellant itself had paid the taxes on the

mortgaged property, it could have claimed reimburse-

ment therefor from the mortgagor. The mortgage so

provides. But the mortgagor 's right to reimbursement

in such event would have had to be enforced by and

through the mortgage itself. In other words, the mort-

gagor's obligation to reimburse the mortgagee for

taxes paid in such case would simply have stood on the

same footing as any other obligation for which the

mortgage constituted security. A mortgagee, in such

case, could no moi-e insist upon the mortgagor reim-

bursing him for taxes out of any particular rents or

profits than he could insist on the pa^^nent, out of par-

ticular income, of interest or principal or any other

obligation secured by the mortgage. While a mort-

gagor may be under a duty to pay taxes, his duty ex-

tends no further, and he is under no duty to apply any
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particular rebuts or profits to the pajrment of taxes.

(41 C. J., page 639.) Taxes paid by a mortgagee

simply increases the amount due under and secured

by the mortgage.

CONCLUSION.

Appellant has seen fit to conclude its argiunent by

asserting it would be unfair to appellant to permit the

mortgagor to receive the rents and profits in dispute

unless and until the mortgaged property, of which the

appellant has now taken possession, were first freed

fi'oni the lien of these taxes. As we view this case,

appellant has no ground whatsoever upon which to

complain in this fashion. Several possible remedies,

any one of wliich would have been fully adequate to

protect appellant and enforce any and all rig-hts it

might have had, were readily available to it at the

time it first attempted to enforce its rights by means

of the secjuestration proceedings. By but very slight

additional effort on its part, appellant could have

obtained full and complete relief in these very same

sequestration pi'oceedings, for appellant would simply

have had to promptly join the mortgagor as a party

to those proceedings, in order to bind it thereby, by

obtaining the issuance of an order to show cause upon

its j^etition for sequestration and serving the same

upon the mortgagor. Instead of so doing, appellant,

voluntarily and of its own free will, chose to entirely

ignore the mortgagor in those proceedings and was

wholly content to stand by and rely upon the junior
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mortgagee to take such necessary steps and summon

in the mortgagor which, unfortunately for the mort-

gagor, came too late to affect the monies in question.

Thus, as far as the mortgagor is concerned, the ap-

pellant cannot complain of results which arose entirely

and solely through appellant's own fault. Appellant

has no one but itself to blame for the position in which

it now thus finds itself.

It is therefore submitted that the order appealed

from must be affirmed in its entirety, as to the whole

of the monies now in the hands of Frank T. Andrews,

as trustee in bankruptcy of Alexandria Hotel Realty

Corporation, bankiiipt, namely the sum of $4359.03.

Dated, San Francisco,

May 31, 1935.

Respectfully submitted,

Fred S. Herrington,

Attorney for Appellee, J. 0. England, a.s

Trustee in Bankruptcy of Northern

Counties Land and Cattle Company (a

corporation) , Bankrupt.

DlXKELSPIEI. & DI^^KELSPIEL,
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